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STATE POLICE POWER AS TO GOODS 
SHIPPED IN INTERSTATE COMMERCE. 





We believe that, by a recent decision of 
the Federal Supreme Court, it first has 
been held, that a state may in the exercise 
of its police power forbid delivery to a car- 
rier for shipment in interstate commerce 
impure articles or decaying fruits. We come 
to this conclusion, both because we re- 
member no such holding before and fur- 
ther because the court in its opinion cites 
no case in direct support of its ruling. 
All of this is, of course, where no direct 
federal law covers the subjectmatter. 
Sligh v. Kirkwood, 35 Sup. Ct. 501. 


It is objected that a state statute mak- 
ing it a misdemeanor to “ship or deliver 
for shipment any citrus fruits which are 
immature or otherwise unfit for consump- 
tion” could not affect shipments in inter- 
state commerce, because as so applied the 
“statute is not a legitimate exercise of the 
police power, as it has the effect to pro- 
tect the health of people in other states 
who may receive the fruits from Flori- 
da in a condition unfit for consumption.” 
There is no doubt the statute has this ef- 
fect, but it was not conceded by the court 
that this was its only effect. 


Mr. Justice Day, speaking for the 
court, said: “We may take judicial no- 
tice of the fact that the raising of citrus 
fruits is one of the great industries of the 
state of Florida. It was competent for 
the legislature to find that it was essen- 
tial for the success of that industry that 
its reputation be preserved in other states 
wherein such fruits find their most exten- 
sive market. ‘The shipment of fruits so 
immature as to be unfit for consumption 
and consequently injurious to the health 
of the purchaser, would not be otherwise 


than a serious injury to the local trade, 





and would certainly affect the successful 
conduct of such business within the 
state. The protection of the state’s repu- 
tation in foreign markets, with the conse- 
quent beneficial effect upon a great home 
industry, may have been within the legis- 
lative intent, and it certainly could not be 
said that this legislation has no reason- 
able relation to the accomplishment of the 
purpose.” 


How much of this excerpt expresses in- 
dispensable ingredients in the right of ex- 
ercise of police power, or how greatly it 
merely summarizes conditions ‘possibly con- 
sidered by the legislature it is difficult to 
say. 

Is it a sine qua non of such legislation 
intended to influence conditions beyond 
its borders, that these conditions concern 
“one of the great industries of the state?” 
May the bad health of a foreign purchaser 
of immature fruit raised in a great indus- 
try be of itself considered or only the re- 
sultant effect in the market on the great 
industry? 

It is a rule of evidence, that you can- 
not pile one presumption on another, but 
you may, it would seem, make concate- 
nation in construction of laws ad infinitum, 
provided some harm eventually may result 
to a thing of great public concern in a law’s 
jurisdiction. 

We but dimly may suggest the outer 
confines of such legislation as this. Over 
the foreign markets the state of such a 
law has no semblance of control. The 
states where they are might think them 
beneficially affected by such a statute as 
this. They might have legislation en- 
couraging what is thought to injure the 
local interest of another state. May they 
not, for example, encourage a great business 
in mercantile pursuits, confined to articles 
in interstate commerce, and free them. 
from regulation at their point of ship- 
ment. 


Or suppose the foreign markets are 
forbidden to dispose of immature fruits or 
those unfit for consumption. Does it not 
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concern a state having such a law to en- 
force its own inspection than to allow 
another state to anticipate it in this way? 
It is not sufficient to say it still has the 
right of inspection as to residue of ship- 
ments. The point is that it may think it 
has the right, in encouraging its own mar- 
kets, as also in protection of the health of 
its citizens, to have full shipments and 
cull therefrom after its own policy. 


We see no great harm in this particu- 
lar case, but it does seem to us, that, if a 
state may exercise its police power to- 
wards obviating or avoiding harmful re- 
sults from a reflex influence abroad—pro- 
tecting reputation abroad—there lies be- 
fore state legislatures a large field of enact- 
ment as to conditions outside of their 
borders and, possibly, retaliatory laws 
would have their innings as well. 








NOTES OF IMPORTANT DECISIONS 





EVIDENCE—INFERENCE BASED ON IN- 
FERENCE.—The rule, that presumption can- 
not be piled on presumption, or inference can- 
not be based on inference, is a rule that must 
have its limitations. If the two presumptions 
are those of law or the former of law and the 
latter of fact, we do not think the rule has any 
recognition. Take, for example, the presump- 
tion that a sane person intends the natural 
consequence of his acts, and we think there is 
no difficulty from any rule of evidence in draw- 
ing an inference from a particular fact. 

And when it is said that inference of fact 
cannot be deduced from another inference of 
fact, we must distinguish inference of fact from 
circumstantial evidence of the existence of a 
fact. 

This thought is suggested by a recent de- 
cision by St. Louis Court of Appeals in Wright 
v. United Commercial Travelers of America, 
174 S. W. 833. This was a suit on an accident 
policy, and while we agree with the conclu- 
sion reversing a judgment for plaintiff, it seems 
to us it were better based on insufficiency of 
evidence to support the verdict, than upon the 
rule of evidence the court applies. 

The proof showed that decedent was doing 
some strenuous work on a hot day and in the 
midst of his exertions he fell over and died. 





There was no autopsy, but it appeared from 
the evidence that insured was a strong, robust 
man and there were no marks on the body 
other than the pallid condition of the face, con- 
gested appearance about the mouth and a 
congested condition appearing about the back 
of the neck and head. There was no effusion 
of blood from any part of the body, but medi- 
cal witnesses said that death evidently resulted 
from the rupture of an artery, and that this 
rupture (if there was a rupture) came from 
overexertion in the work on a hot day. 

The court applies the rule that no presump- 
tion is allowed upon a presumption in such a 
case as this, as there was no direct evidence of 
a rupture, and the jury inferring a rupture fur- 
ther inferred that it was occasioned by acci- 
dental means. 

In overruling motion for rehearing the court 
discusses a former Missouri case, where there 
was no visible evidence of a ruptured artery or 
organ other than insured testifying to a strain 
in lifting and his being seized with a hem- 
orrhage and spitting blood. We think this case 
merely showed a stronger case of circumstan- 
tial evidence than the case being considered. 

If physicians testified that pallor and con- 
gestion, without effusion of blood, tended to 
show rupture in a man dying so suddenly that 
he could not spit up blood or he even would 
not froth at the mouth, that might be weak 
testimony, but it was testimony tending to 
prove a fact, and if it strongly so tended it 
seems to be admitted by the court it would not 
merely be regarded as evidence to prove infer- 
ence of a fact, but the fact itself. We do not 
know of any rule that calls proof of a fact by 
circumstantial evidence merely proof of in- 
ference of a fact. 





WORKMEN’S COMPENSATION ACT — 
CHAIN OF CAUSATION IN PROXIMATE 
CAUSE.—In re Sponatski, 108 N. E. 466, decid- 
ed by Massachusetts Supreme Court, was 
considered a case of compensation claimed 
where decedent took his life while insane, the 
insanity being alleged to have resulted direct- 
ly from a physical injury suffered out of and in 
the course of employment. ° 


The court said: “The obligation to pay com- 
pensation under the Workmen’s Compensation 
Act is equally (as in ordinary cases) absolute 
when the fact is established that the injury 
has arisen ‘out of and in the course of’ em- 
ployment. It is of no significance whether the 
precise physical harm was the natural and 
probable or the abnormal and inconceivable 
consequence of the employment. The single 
inquiry is whether in truth it did arise out of 
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and in the course of that employment. If death 
ensues, it is immaterial whether that was the 
reasonable and likely consequence or not; the 
only question whether in fact death ‘results 
from the injury,’ when that is established as 
the cause, then the right to compensation is 
made out. If the connection between the in- 
jury as the cause and the death as proven, then 
the right to compensation is made out. * * * 
The inquiry relates solely to the chain of 
causation between the injury and the death.” 

The court, then, goes on to say that this rule 
had been declared in several English cases it 
cites and had been held by it, in effect, in Dan- 
iels v. Railroad, 183 Mass. 313, 62 L. R. A. 751, 
where conscious suffering and death was caused 
by failure of defendant to give statutory signals 
of warning, where a railroad crossed a highway 
at high grade. 

This decision seems useful as showing that 
construction of Workmen’s Compensation Act 
will be as is the ordinary rule as to proximate 
cause and the words, for example, “out of and 
in the course of employment,” do not mean 
immediately out of or in etc., their apparently 
limited scope to the contrary ‘notwithstanding. 





ACCOMPLICES—WOMAN PARTICIPANT 
UNDER WHITE SLAVE ACT—In Diggs v. 
United States, 220 Fed. 545, decided by Ninth 
Circuit Court of Appeals, affirming sentence of 
conviction under White Slave Act, the ruling in 
United States v. Holte, 236 U. S. 140, 35 Sup. 
Ct. 271, commented on in 80 Cent. L. J. 194, is 
followed. ror 

That case held, that the woman participant 
under the act need not necessarily be regarded 
as the victim and she could be indicted for 
conspiracy to accomplish the offense de- 
nounced thereby. 

In the Diggs case the court refused to in- 
struct the jury to determine whether fe- 
males involved were accomplices and if they 
so found their testimony was to be received 
with caution and scrutinized with great care. 
After stating that such a refusal does not con- 
stitute reversible error, the court went further 
and said the women were not accomplices. It 
quotes as follows in this regard: ‘The test by 
which to determine whether one is an accom- 
plice is to ascertain whether he could be in- 
dicted for the offense of which the accused is 
being tried. 12 Cyc. 445.” 

“Where a penal statute is intended for the 
protection of a particular class of persons, one 
of that class does not become an accomplice 
by submitting to the injury. 1 McClain, Cr. 
Law 199.” 

These quotations are very apt indeed, and 
then the court refers to the Holte case, supra, 





as sustaining its view, and technically it does 
sustain it. In that case the court held, as we 
understand it, that the woman could not be 
indicted for the very act that had been com- 
mitted in which she was the victim, but she 
could be indicted for conspiring to have a man 
commit that act, a sort of logic, which, adopt- 
ing a word by the writer of the Supreme 
Court’s opinion, is far from “ineluctable.” 

But be that as it may, the only reason for the 
rule of evidence was because an accomplice 
was esteemed wanting in credibility, so much 
so that some courts require their testimony to 
be corroborated. Here’ one not deemed so far 
a victim that she cannot be prosecuted in some 
form as to the offense, is yet not under the ac- 
complice rule. Is the rule based on reason or 
is it a mere precedent, and courts will not in- 
quire whether it is covered or not, or extend it 
logically? 








MURDERER TAKING UNDER WILL 
OR BY INHERITANCE. 





Preliminary.—The maxim nullus commo- 
dum capere potest de injuria sua'—no one 
shall profit by his own wrong—has applica- 
tion in many directions and to manifold 
things, for example, by the indirect viola- 
tion of an injunction ;* by the personal fraud 
of a corporate officer ;* by retention against 
liens of land acquired by fraud ;* by wrong- 
fully interfering with the performance of a 
contract ;* or by taking title as a cloak for 
recent fraud. ‘These examples are merely 
illustrative of the diversified application of 
the maxim, and are very far from being ex- 
haustive of the situations in which it may 
come into play. 

Insured Being Convicted for Murder.—A 
case more closely relating to the question I 
purpose to consider is, that, where insured 
who had committed a murder assigns a pol- 
icy of insurance on his own life payable to 


(1) 2 Hughes Procedure 1062. 

(2) Ex parte Miller, 129 Ala. 130, 30 So. 611, 
87 Am. St. Rep. 49. 

(3) Tyler v. Savage, 143 U. S. 79, 36 L. Ed. 82. 

(4) Piper v. Hoard, 107 N. Y. 73, 1 Am. St. 
Rep. 789. 

(5) Woodberry v. Warner, 53 Ark. 488. 

(6) Twynes’ Case (1601), 3 Coke. 80, 1 Smith 
1% 4. 
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his estate,’ he is subsequently convicted and 
executed. Mr. Justice Brewer said there 
was nothing in the policy, that “even re- 
motely by suggestion or inference” bore on 
such a contingency. He said the real ques- 
tion was: “Do insurance policies insure 
against crime? Is that a risk which enters 
into and becomes a part of the contract?” 


He then said: “The researches of coun- 
sel have found but one case directly in point. 
The Amicable Society v. Bolland, decided 
by the House of Lords in 1830 and reported 
in 4 Bligh. N. S. 194, 211.” He quoted 
from the Lord Chancellor to the effect that, 
if a policy insured a person upon condition 
of his committing a capital felony and being 
convicted and executed therefor, it would 
not be possible for it as a contract to be 
sustained. This being true, it could not be 
claimed that an implied condition may go 
further than an express condition might 
provide. 

Applying this principle to an assignment 
made after the commission of the murder 
for which assured was executed, it was said 
that: “Plaintiffs * * * claimed directly un- 
der the insured and sought to recover on a 
policy obtained by him, the maturity of 
which was accelerated by his execution for 
crime.” The assignees were denied recov- 
ery. 

There were considered here cases of bene- 
ficiaries in life insurance policies both of 
suicide by insured* and of‘his murder by 
beneficiaries.® As to the latter class of cases 
it is to be said as stated by Supreme Court 
of North Carolina,’® that: “The wholesome 
doctrine referred to the maxim nullus com- 
modum capere potest de injuria sua propria 
has been uniformly upheld, so far as we are 
aware, except in certain cases where the in- 
terest involved was conferred by statute, 


(7) Burt v. Union Cent. L. Ins. Co., 187 U. S. 
362, 47 L. Ed. 216. 
(8) Ritter v. Mutual Life Ins. Co., 169 U. S. 


. Mut. L. Ins. Co. v. Armstrong, 117 





and the statute itself does not recognize any 
exception.” In the former class of cases 
diversity in opinion in no way is referable 
to any dispute in regard to the doctrine it- 
self. 

I may cite in this connection a Massachu- 
setts case,’' which lies between the Burt 
case and the Armstrong case in holding, that 
a beneficiary cannot recover upon a policy, 
where a woman, without any justifiable 
medical reason, submitted herself to an il- 
legal operation, with intent to cause an abor- 
tion and died therefrom. The court said: 
“We can have no question that a contract 
to insure a woman against the risk of her 
dying under or in consequence of an illegal 
operation would be contrary to public pol- 
icy, and could not be enforced in the courts 
of this commonwealth.” 


Further Inquiry into Cases of Conviction 
of Insured for Murder.—There was a dis- 
senting opinion in the Burt case, supra, as it 
appeared in Circuit Court of Appeals,’? in 
which the ground was taken that the con- 
viction for murder was not conclusive 
against the beneficiary under the policy, and 
a more recent case by Illinois Supreme 
Court,!* decided in 1907, does not refer to 
the Burt case, either as decided by Circuit 
Court of Appeals or by U. S. Supreme 


_Court, except in a general way as among 
‘cases based upon the Bligh case supra, de- 


cided by House of Lords in 1830. It was 
said that this represented only English pol- 
icy and not American policy, and it was 
held that the argument of English policy 
“rests upon the same grounds that were 
urged centuries ago in support of the now 
obsolete doctrine of attainder and corrup- 
tion of blood. * * * The Constitution of the 
United States provides that ‘no attainder of 
treason shall work corruption of blood or 


(11) Hatch v. Mut. L. Ins. Co., 120 Mass. 550, 
21 Am. Rep. 6541. 

(12) Burt v. Union Cent. L. Ins. Co., 105 Fed. 
419, 44 C. C. A. 548, 59 L. R. A. 393. 

(13) Collings v. Met. L. Ins. Co., 232 Ill. 37, 83 


N. E. 542, 14 L. R. A. (N. S.) 356, 122 Am. St. 
Rep. 54. See Wall v. Pfauschmidt, Ill., 106 N. 


E. 785, reaffirming the Collins case. 
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forfeiture, except during the life of the 
person attainted,’ and by an Act of Con- 
gress passed in 1790 all corruption of blood 
and forfeitures, whether for treason or fel- 
ony, as to convictions under Federal law, 
were abolished.” It is then recited that in 
all Illinois constitutions it is stated that 
‘no conviction shall work corruption of 
blood or forfeiture of estate.” It was upon 
this theory, and this only, that it was held, 
that the maxim of which mention above is 
made was held not to apply. As I have to 
consider this provision of our constiqutions 
hereafter, I will not go into that inquiry 
now. Insurance policies frequently contain 
stipulations as to insured that “if death is 
caused or superinduced at the hands of jus- 
tice or in violation of, or attempt to violate, 
any criminal law,” a forfeiture arises,!*# 
and these stipulations have frequently been 
before courts for construction. 


Ruling That Murderer of Testator For- 
feits Legacy.—There is what seems the pio- 
neer case on the affirmative side of the pro- 
position, that the murderer of a testator, 
who commits such murder for the express 
purpose of securing a legacy, thereby for- 
feits it,** and I may say there is no case prior 
to this holding that an heir forfeits his inter- 
est in the estate of an ancestor by the com- 
mission of murder, except that the Supreme 
Court of Nebraska followed this ruling,?® 
until on a rehearing the ruling was re- 
versed,’® two of the three members of the 
court changing their view. 


Riggs v. Palmer has been referred to so 
much in later cases, that it is useful to 
quote from and consider it at length, at the 
same time observing that it is quite singular, 
that no cases involving the precise question 


(13a) Supreme Lodge K. of P. v. Crenshaw, 
Ga., 58 S. E. 628, 13 L. R. A. (N. S.) 258; Brad- 
ley v. Mut. Ben. L. Ins. Co., 45 N. Y. 422, 6 Am. 
Rep. 115; Sup. Lodge, K. P. v. — 181 U. S. 
49, 45 L. Ed. 741. 


(14) Riggs v. Palmer, 115 N. Y. 506, 5 L. R. 
A. 340, 12 Am. St. Rep. 819. 


(15) Shellenberger v. Ransom, 31 Neb. 61, 47 
N. W. 700. 10 L: R. A. 810, 28 Am. St. Rep. 500. 

(16) Same v. Same, 41 Neb. 671, 51 N. W. 9365, 
25 L. R. A. 564, 





or that of murder by an heir preceded it, 
though several since have arisen. The case 
itself is not an old one, having been decided 
in 1889, and considering that the question so 
frequently has since arisen this may argue 
weightily against its being correct. The 
question of forfeiture by a beneficiary in 
insurance affirmatively had often been de- 
cided and has been since. 


The opinion in this case was not unani- 
mous, two of the seven judges dissented. 
The ‘facts show, that a youth, aware of his 
grandfather’s will making him his residuary 
legatee, murdered him by poison. He was 
convicted therefor and was serving out his 
term in prison. Two of testator’s children 
sought to have the provisions of the will in 
the murderer’s favor annulled. 


The maxim above referred to was in- 
voked and the entire discussion was wheth- 
er by the statutes regarding wills and devo- 
lution of property there was room for the 
inclusion, under rules of construction, of an 
exception, not expressed therein, to their 
operation. It was said in 1 Blackstone’s 
Commentaries, 91, in speaking of construc- 
tion of statutes, that: “If there arise out of 
them any absurd consequences manifestly 
contradictory to common reason, they are, 
with regard to these collateral consequences 
void,” and “when some collateral matter 
arises out of the general words, and happens 
to be unreasonable, then the judges are, in 
decency, to conclude that this consequence 
was not foreseen by the Parliament, and 
therefore they are at liberty to expound the 
statute by equity, and only quoad hoc disre- 
gard it.” The learned author then gave as 
illustrations the vesting of power in a man 
to try all causes “within his Manor of Dale” 
and said it did not include “his own quar- 
rel,” and a statute against drawing blood 
in the streets did not apply to a barber open- 
ing a vein in the street. Then the opinion 
asks: “What could be more unreasonable 
than to suppose that it was the legislative 
intention in the general laws passed for the 
orderly, peaceable and just devolution of 
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property, that they should have operation in 
favor of one who murdered his ancestor, 
that he might speedily come into possession 
of his estate? Such an intention is incon- 
ceivable. We need not, therefore, be much 
troubled by the general language contained 
in the laws.” 


The opinion then proceeds upon the 
theory of an estoppel by the maxim above 
spoken of. As to this it is said: “Besides 
all laws as well as all contracts may be con- 
trolled in their operation and effect by gen- 
eral, fundamental maxims of the common 
law. No one shall be permitted to profit by 
his own fraud, or take any advantage of his 
own wrong, or to found any claim upon his 
own iniquity, or to acquire property by his 
own crime. These maxims are dictated by 
public policy, have their foundation in uni- 
versal law administered in all civilized coun- 
tries and have nowhere been superseded by 
statutes.” 


The opinion then refers to the Armstrong 
case sitpra, as applying these maxims and 
undoubtedly it also would have referred to 
the Burt case had the decision.then have 
been rendered. The Burt case could, indeed, 
have been more forcibly used, especially as 
answering the opposing cases, because the 
Armstrong case referred to a contract in 
favor of the murderer, while the Burt case 
was of a contract in favor of a murderer’s 
estate and his crime was purely collateral. 
Its consequences, however, operated on the 
contract, and as public policy would not per- 
mit payment of a policy to be conditioned 
upon the assured committing murder and 
being convicted and executed therefor, “‘its 
omission therefrom does not by implication 
give it life and validity.” Suppose, however, 
statute were expressly to authorize payment 
on such a condition, would such a statute be 
constitutional? I will recur to this question 
again. 


The court, in holding that the legatee 
could not take, said: ‘““My view of this case 
does not inflict upon Elmer any greater or 
other punishment for his crime than the law 





specifies. It takes from him no property, 
but simply holds that he shall not acquire 
property by his crime, and thus be rewarded 
for its commission.” 


Reference was made in the opinion to a 
North Carolina case,’’ but the court declared 
its unwillingness to assent to the doctrine 
there laid down. That case showed that a 
widow applied to have dower assigned to 
her and resistance was made on the ground 
that she had been convicted of being an 
accessory before the fact to the murder of 
her husband. The trial court ruled that to 
allow dower would be “to reward crime.” 
The Supreme Court said: “Is the right of 
the wife to share in the personal estate as a 
distributee lost or affected by the fact, that 
the intestate died at her hands or through 
her procurement? Does the child, who 
slays a parent, thereby lose his right to par- 
ticipate with his brothers and sisters in the 
distribution of the personal or to take his 
part of the descended real estate? Or, re- 
versing the matter, does the husband, who 
kills his wife impair his right, under the 
statute of distributions, to succeed to the 
ownership of her personal property left, 
after payment of her debts? Or, in general 
terms, does any one, as a consequence of 
an unlawful taking of human life, become 
thereby disabled to take a part of the estate 
left by the deceased, which the law gives 
him, and gives him subject to no such con- 
dition?” It was thought to “belong to the 
law-making power alone, to prescribe ad- 
ditional grounds of forfeiture.” 


It is to be noticed that the Riggs and 
Owens cases approach the matter from 
different standpoints, the former conceiving 
that the commission of the crime prevents 
a vesting and the latter that there is a vest- 
ing and the arising of a question of for- 
feiture vel non. ‘The former case speaks 
of the acquiring of property by means of 
crime, the latter seems to regard acquisi- 
tion by death of another and, then, it in- 


(17) Owens v. Owens, 100 N. C. 240. 
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quires whether by reason of crime it shall 
be divested. The former regards the act 
of death as not having the ordinary effect 
stated by the law, because of its being 
brought about in the way it is brought 
about, and the latter says howso- 
ever it is brought about is of no concern, 
because thereby is wrought a change of 
title and the question is of forfeiture. The 
whole difference seems to be like that of a 
condition precedent, and a condition subse- 
quent, and questions of forfeiture under 
these are vastly different. 


It is interesting to note that the Owens 
case was decided only a year before the 
Riggs case was and the latter cites only it 
as precisely in point, and the Owens case 
says: “We have searched in vain for an au- 
thority or ruling on the question and find 
no adjudged case; the fact that none such 
is met with affords a strong presumption 
against the proposition.” There is, how- 
ever, no mention at all of the: maxims to 
which the Riggs case refers, or to any ques- 
tion of public policy as involved. 


It seems to be useful also to note here 
what was said in the Riggs case about this 
murderer as an heir. “Just before the mur- 
der he was not an heir, and it was not cer- 
tain that he ever would be. He might have 
died before his grandfather or might have 
been disinherited by him. He made himself 
an heir by the murder, and he seeks to take 
property as the fruit of his crime. What 
has been said as to him as legatee applies 
to him with equal force as an heir. He can- 
not vest himself with title by crime.” 


It was said in a later New York case,'* 
that the principle decided in the Riggs case 
did not make a will void, and the question 
could not be raised in a partition case, but 
a court of equity could intervene and de- 
prive the beneficiary of the benefit of the 
devise. “It will defeat the fraud by stay- 
ing her hand and enjoin her from claiming 
under the will. But the devise took effect 


(18) Ellerson v. Westcott, 148 N. Y. 149, 42 
N. E. 540. 





on the death of the testator and transferred 
the legal title and right given her by the 
will. The relief which may be obtained 
against her is equitable and injunctive. The 
court in a proper action will, by forbidding 
the enforcement of a legal right, prevent 
her from enjoying the fruits of her in- 
iquity.”” The conclusion reached made, said 
the court, “it unnecessary to determine, 
whether a trial and conviction for the crime 
is a condition precedent to the invoking of 
the application of the doctrine of Riggs v. 
Palmer.” ‘This was an unanimous opinion 
and it seems rather a reaffirmance than a 
repudiation of Riggs v. Palmer. This case 
was decided in 1896. 


The principle decided in Riggs v. Palmer 
has been recognized frequently by New 
York Court of Appeals,’® the last of the 
cases cited saying of a charter which pro- 
vided for the giving of a notice claimed to 
be insufficient that : “It cannot be reasonably 
presumed that the intention of the legisla- 
ture in enacting this charter would lead to 
any such unjust conclusion. It is a funda- 
mental canon of construction ‘that a thing 
which is in the letter of a statute is not with- 
in the statute itself unless it is within the 
intention of the makers.’ Riggs v. Palmer, 
115 N. Y. 506. 509.” 


View That Constitutional Provisions 
Against Attainder Forbid Deprivation of 
Inheritance—I have referred to the Collins 
case supra, as disagreeing with the Burt 
case and upon the express ground, that there 
was a constitutional bar to the deprivation 
under American law forbidding attainder 
for corruption of blood. A Pennsylvania 
case decided in 1895,7° takes also this view 
in a case of an heir murdering his ancestor. 
The case quotes from the Declaration of 
Rights of the Constitution which prohibits 
the legislature from attainting anyone “of 
treason or felony,” and also declares that: 


(19) McKay v. Railroad, 208 N. Y. 359, 363; 
Roche v. Mason, 185 N. Y. 128, 136; Walden v. 
City of Jamestown, 178 N. Y. 213, 216. 

(20) Carpenter’s Appeal, 170 Pa. 203, 32 Atl. 
631, 29 L. R. A. 145, 50 Am. St. R. 766. : 
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“No attainder shall work corruption of 
blood, nor, except during the life of the of- 
fender, forfeiture of estate to the common- 
wealth. The estate of such persons as shall 
destroy their own lives shall descend or 
vest as in cases of natural death.” 

The court said: “In the case now under 
consideration it is asked by the appellant 
that this court shall decree that in case of 
the murder of a father by his son, the in- 
heritable quality of the son’s blood shall be 
taken from him and that his estate, under 
the statute of distributions shall be for- 
feited to others. We are unwilling to make 
any such decree for the plain reason that 
we have no lawful power so to-do. The 
intestate law in the plainest words desig- 
nates the persons who shall succeed to the 
estates of deceased intestates. It is impos- 
sible for the courts to designate any differ- 
ent persons to take such estates without 
violating the law.” 

It seems to me that there is some confu- 
sion of thought in the above excerpt. If 
the constitution forbids any corruption of 
blood by attainder and for that reason courts 
have no power.to change the inheritable 
quality of a son’s blood for his crime in be- 
coming an heir, then neither can the legis- 
lature by statute’ cut him out. Yet the 
court refers to the statute as intending to 
embrace a son who has murdered his father, 
when the constitution forbids the legisla- 
ture leaving him out, because of his being 
such murderer, if the court’s view is cor- 
rect. 


But is it working corruption of blood to 
say that one who commits murder to make 
himself an heir, shall not so become? 
If it is, is it constitutional to declare it, 
whether by court or legislature? It does 
not seem to me that it is corruption of 
blood to say that an estate shall not be ripe 
for inheritance, so far as one who makes 
himself an heir by crime is concerned. 

Corruption of blood, or attainder, means, 
as I understand, that the blood of a convict 
shall be attainted or corrupted, so that those 
otherwise his heirs would not be such. The 


old forfeiture was of his estate. Thus it 
has been said: “A bill of attainder may af- 
fect the life of an individual or may confis- 
cate his property or both. It touches in no 
way the question of the maxims referred 
to or anything that may bar an offender 
from becoming an heir or a beneficiary 
under will or contract.”*°* 

Furthermore, attainder only arises out of 
conviction of an offense, but the principle 
involved cares nothing about conviction for 
a wrong, but only about the wrong itself. 
This question was alluded to in the Eller- 
son case supra. If conviction is a condition 
precedent to invoking the doctrine, those 
who assert it are interpolating a condition 
to its application, which seems not required 
in any of the insurance cases where a bene- 
ficiary is deprived of his benefit under the 
policy of insurance, nor in suicide cases, 
and was necessary only in the Burt case, 
because insured’s life could not otherwise 
be taken away. The wrong, however, by a 
beneficiary murdering the assured is pre- 
cisely the same kind of wrong as of a 
legatee murdering a testator or a prospec- 
+ tive heir murdering an intestate. 

Statutes as Determining Policy of Law. 
—Riggs v. Palmer and Walden v. City of 
Jamestown supra, expressed a rule on this 
subject and cases I am now to cite distin- 
guish, or attempt to distinguish, between 
statutes and contracts by authority of law. 
A Kansas case,** which involved the ques- 
tion of a husband murderer of his wife 
inheriting from his wife, presents this ques- 
tion fairly. 

It was said: “There is a manifest differ- 
ence between private grants, conveyances 
and contracts of individuals and a public 
act of the legislature. It might be that a 
person would not be permitted to avail him- 
self of the benefits of an insurance policy 
the maturity of which he had accelerated by 
his felonious act. Many considerations of 
an equitable nature might affect the opera- 


(20a) Fletcher v. Peck, 6 Cr. 138. 
(21) McAlister v. Fair, 72 Kan. 533, 84 Pac. 





112, 3 L. R. A. U. S. 726. 
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tion or enforcement of a grant or contract 
of a private person which would have no 
application or bearing on a statute enacted 
by the legislature. So far as descent of 
property is concerned, the courts are prac- 
tically unanimous in holding that all the 
power and responsibility rest with the legis- 
lature. They have spoken with one voice in 
opposition to the exclusion of an heir from 
taking an estate on account of crime, where 
the statute in plain terms designates him 
as one entitled to inherit.” There is then 
cited the Owens and Carpenter cases supra. 
The first of these cited no authority and the 
other relied on the Pennsylvania Constitu- 
tion forbidding attainder. There were also 
cited cases in note hereto,”* and the Riggs 
case is another voice on this subject. 


The former of these cases was affirmed 
without opinion by Ohio Supreme Court, 
and the latter was the overruling of a prior 
decision in which two of the former bench 
joined with an incoming judge in reversing 
an unanimous opinion. ‘This case relied on 
a Kentucky case,** which stated as a gen- 
eral principle of law that: “When the law 
is clear and explicit and its provisions are 
susceptible of but one interpretation, its 
consequences, if evil, can only be avoided 
by a change of the law itself, to be effected 
by legislative, and not judicial, action.” But 
the word “evil” may not be taken in a moral 
sense or an absurd sense. 


As showing how far away from the real 
question is there allusion to such general 
principle as this excerpt contains is the ref- 
erence to a New York case*t for a similar 
statement, when that state has reaffirmed 
Riggs v. Palmer over and over again. 

If a statute is the beginning and end of 
public policy, let me ask, if it would be al- 
lowable for a statute to grant to insurance 
companies the power to issue a policy pay- 


(22) Deem v. Millikin, 6 Ohio C. C, 357; Shel- 
lenberger v. Ransom, 41 Neb. 631, 59 N. W. 939, 
25 L. R. A. 564, 

(23) Bosley v. Mattingly, 53 Ky. (14 B. Won.) 
89, 90. 

(24) People v. Hawkins, 157 N. Y. 12, 51 N. 
E. 257, 42 L. R. A. 490, 68 Am. St. Rep. 736. 





able upon condition that a beneficiary shall 
take by the murder of an assured, or that 
a beneficiary shall take upon an assured 
being convicted and executed for the mur- 
der of another? I think such a statute 
would be unconstitutional. Further, would 
a statute be constitutional which provided 
that if an ancestor were murdered, his 
male children should inherit, and if he died 
a natural death his daughters should in- 
herit? Or would any statute be constitu- 
tional, which directly encouraged the mur- 
der of an ancestor? If the statute could not 
lawfully embrace such a condition, why 
should its plainness be conceived to em- 
brace it? How does the lack of ambiguity 
figure in the matter at all, except as to 
things a statute lawfully may include or 
they be deemed excluded? 

Statutes in Derogation of Common Law. 
—A Missouri case* holds that one who 
murders an owner of property cannot in- 
herit from him and in approving of the doc- 
trine of Riggs v. Palmer gives a very in- 
teresting reason, as follows: ‘These max- 
ims of the common law are expressly made 
a part of our laws by the statute of this 
state, first adopted in 1816. They are a 
part of the law of the state by force of sec- 
tion 4151, R. S. 1899, unless they have been 
repealed, modified, changed or wiped out 
by statute law. Have we by statute either 
expressly or impliedly changed or modified 
the maxims discussed in the Tennessee and 
New York cases, supra? Has the common 
law in this respect been repealed, changed 
or modified? We think not. If not, they 
are a part of our law. If not, then this 
statute must be read in connection there- 
with, and when so read the father of ap- 
pellees acquired no interest in the estate in 
controversy and appellees have none. Stat- 
utes in derogation of the common law are 
to be strictly construed, unless as in some 
states there is a statutory provision to the 
contrary.” The statute of Missouri reads 
quite as unambiguously as any of the oth- 


(25) Perry V. Stanbridge, 209 Mo. 621, 108 S. W. 
641, 6 L. R. A. U. S. 244, 123 Am. St. Rep. 510, 
14 Ann, Cas. 92. 
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ers. The trouble about the Tennessee case*® 
is that it dissented from the Riggs-Palmer 
case, but held the maxims applied so far as 
succession was controlled by the rule at 
common law. It seemed to hold that it did 
not apply the rule to statutes, though in 
derogation of common law. 

Conclusion—I would like to discuss 
many suggestive things in these cases I have 
been considering, but it appears to me, that 
nothing greatly interfering with the reason- 
ing in Riggs v. Palmer has appeared in the 
cases which oppose it. I think the sugges- 
tion in the Missouri case is quite pertinent, 
but independently of that it appears to me 
that the maxims referred to stand on con- 
stitutional ground, and ignoring them, in 
matters as to which legislatures have con- 
trol by statute, might work an injustice to 
others than those- whose statutory rights 
they may fix. For example, the legislature 
can do nothing to bring about the death of 
a testator or an intestate directly, in favor 
of his devisees or heirs, and what it cannot 
do directly, it may not by indirection ac- 
complish, e. g., by failure to provide against 
his loss of life, if such failure has a ten- 
dency to bring such a loss about. 

N. C. CoLiirr. 

St. Louis. 


(26) Box v. Lanier, 112 Tenn. 373, 79 S. W. 1042, 
64 L. R. A. 458. 








MASTER AND SERVANT—RELIEF DE- 
PARTMENT. 





HERRING v. ATLANTIC COAST LINE R. CO. 








Supreme Court of North Carolina. April 7, 
1915. 
84 S. E. 863. 





Payment to an injured employe of benefits 
from a relief fund maintained by the employer 
does not bar a recovery for the injury, where 
the employe was compelled to enter the relief 
department, and the employer paying the bene- 
fits was entitled only to a credit therefor, for 
a contract to accept benefits in full is invalid. 





Brown and Walker, J. J., dissenting. 

CLARK, C. J. This is an appeal from a 
verdict and judgment for personal injuries sus- 
tained by the plaintiff while working as a brake- 
man on defendant’s train in its yards at Wil- 





mington. While there are some exceptions to 
the evidence, and to the charge, they do not re- 
quire serious consideration. The appeal sub- 
stantially rests upon the defense that the plain- 
tiff was a member of the defendant’s relief de- 
partment, and that, having received benefits 
thereunder, he is estopped to maintain this ac- 
tion. The jury find that the plaintiff was in- 
jured by the negligence of the defendant, that 
he was not guilty of contributory negligence, 
and that he received $146 of benefits under the 
relief department which should be deducted 
from the $5,000 damages as found by the jury, 
and the court rendered judgment accordingly 
for $4,854. 

The evidence and the charge excepted to 
come within the ruling of this court in King 
v. Railroad, 157 N. C. 44, 72 S. E. 801, 48 L. R. 
A. (N. 8S.) 450, and the cause was tried by the 
learned judge below, strictly in accordance 
with that decision. It will serve no purpose to 
review and elaborate that case. The plaintiff 
was compelled, according to the rules of the 
defendant company then in force, to enter the 
relief department, and, in taking the benefits 
that were paid him, the defendant became en- 
titled ‘to no more than a credit therefor. The 
gross inadequacy of such benefits, $146, as com- 
pared with the extent of his injuries, $5,000, 
certainly, when taken in connection with the 
evidence in the case and the charge, is con- 
clusive of the plaintiff’s right to maintain this 
action and to sustain this recovery. 

In Railroad v. McGuire, 219 U. S. 549, 31 Sup. 
Ct. 259, 55 L. Ed. 328, and Railroad v. Schubert, 
224 U. S. 603, 32 Sup. Ct. 589, 56 L. Ed. 911, it 
was held that the contracts of these relief de- 
partments are invalid, beyond being a payment 
on account. In paragraphs 2 and 3 of the com- 
plaint, being taken in connection with the an- 
swer of the defendant to those two paragraphs, 
it is admitted that the defendant was engaged 
in interstate commerce. It is unnecessary to 
go into the question as to the particular ser- 
vice in which the plaintiff was engaged at the 
time, shifting cars, whether any of the cars 
were destined for points beyond the state, as in 
Railroad v. Behrens, 233 U. S. 473, 34 Sup. Ct. 
646, 58 L. Ed. 1051, Ann. Cas. 1914C, 163, and 
other cases cited in Ingle v. Railroad, 167 N. C. 
640, 83 S. E. 744. 


The United States Supreme Court, in cases 
above cited, held that the relief department 
contracts, even where the employes entered 
therein willingly, were invalid by virtue of the 
federal statute. Our statute (Pr. Laws 1897, 
c. 56, now Revisal, $ 2646) is identical with 
the federal statute in this particular, and be- 
sides, in this case, all the employes of the de- 
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fendant were compelled to enter the relief de- 
partment. It is not necessary to consider 
whether the decision of this court in Barden v. 
Railroad, 152 N. C. 318, 67 S. E. 971, 49 L. R. A. 
(N. S.) 801, in which we held that such con- 
tracts were invalid, shall now be reinstated. 
For taking King v. Railroad, supra, as still in 
force in every respect, this case has been tried 
in accordance therewith, and the verdict and 
judgment are fully sustained by it. Besides, 
we learn that the defendant company, in con- 
sequence of the decision of the United States 
Supreme Court in McGuire’s and Schubert’s 
Cases, above cited, have now abandoned the 
operation of their relief department as a de- 
fense to actions by employes for damages sus- 
tained from the negligence of the company 
or of fellow servants of the injured employe. 


No error. 

BROWN, J. I am constrained to dissent 
from the conclusion reached by the court in 
this case for the reasons given in my dissent- 
ing opinion in Barden v. Railroad Co., 152 N. 
C. 318, 67 S. E. 971, 49 L. R. A. (N. S.) 801, and 
also in my opinion in King v. Railroad, 157 N. 
C. 44, 72 S. E. 801, 48 L. R. A. (N. S.) 450. 


I see no evidence whatever in this case of 
fraud and undue influence, which brings the 
case within the principle laid down by the 
majority of the court in the King Case. There 
is no evidence that the plaintiff was injured 
while engaged in interstate commerce; certain- 
ly there is no finding of fact to that effect. 
Therefore the provisions of the federal act in- 
validating relief department contracts have 
no application. Neither has a similar act en- 
acted by the legislature of this state, for the 
reason that the injury occurred before the rati- 
fication of the act. 

This whole question has been fully discussed 
in the cases I have cited; and, as they can- 
not well arise in the future, it is useless to 
discuss this matter any further. 

WALKER, J., concurred in this opinion. 


Note.—Validity of Statutes Forbidding Con- 
tracts by Railroads from Release from Liability 
to Employees —The instant case appears to dwell 
on the fact, that employees were compelled to 
join the relief department of the railroad, but 
as we read the cases -in which such legislation 
as that in North Carolina has been sustained it 
was valid independently of any such circum- 
stance, both under provisions of state constitu- 
tions and the 14th Amendment. 

In Railroad v. McGuire, 219 U. S. 549, 55 L. 
ed. 328, no such circumstance was alluded to, nor 
in Railroad v. Schubert, 224 U. S. 603, 56 L. ed. 
oi1. The former case was an affirmance of a 
state law and the latter of the Federal Employ- 
ers’ Liability Act. The provisions of both stat- 
ute were generally the same, and it was con- 








tended they did not contemplate exemptions from 
liability as where benefits were accepted, but this 
contention was overruled. 


The McGuire case was considered in 131 Iowa 
340, 108 N. W. 902, 33 L. R. A. (N. S.) 706, two 
out of five judges dissenting. It declared in addi- 
tion to the statute not being invalid under the 
14th Amendment, that it came within a state’s 
police power and applied as well to foreign and 
domestic corporations doing business in the state. 
It was affirmed in Railroad v. McGuire, supra. 


In Washington v. Atlantic Coast Line R. Co., 
136 Ga. 638, 71 S. E. 1066, 38 L. R. A. (N. S.), 
the validity of a Georgia statute to the same effect 
as the Iowa statute and to that part of the Fed- 
eral Employers’ Liability Act referred to in the 
Schubert case, supra, was sustained. Judge 
Lumpkin carefully considered the question with 
reference to the provision of the state constitu- 
tion against the validity of any law impairing 
the obligation of contracts, it being similar to 
the same provision in the federal constitution. 
The state’s police power was held to override 
this, so far as intent not being to circumscribe 
that power was concerned. 


As cognate to the question involved is Opinion 
of Justices, 209 Mass. 607, 96 N. E. 308, that a 
workmen’s compensation act could provide that 
no agreement by an employee to waive his rights 
to compensation under the act should be valid, 
and to the same effect is the ruling in Davis- 
‘Smith Co. v. ‘Clausen, 65 Wash. 156, 117 Pac. 
1101, 37 L. R. A. (N. S.) 466. 


Many cases, in the absence of statute con- 
demning such arrangement as a railroad’s relief 
department, sustain it as within lawful policy, 
there being a long line of such cases cited in 
the opinion of the majority of the court. But 
as these cases were decided prior to the enactment 
of Federal Employers’ Liability Act, it would 
seem other states than Georgia, North Carolina 
and Iowa ought to legislate so as to conform to 
the national act on this subject. 


We also find the Appellate Court of Indiana 
in line with the other states, which have passed 
on the constitutionality of this legislation, though 
the question of constitutionality was not raised, 
the only question being whether it embraced re- 
lief association agreements. Wells v. Vandalia 
R. Co., 103 N. E. 360 


In Lawson vy. Halifax-Tonopah Min. Co., 36 
‘Nev. 591, 135 Pac. 611, the constitutionality of a 
similar statute was upheld, the case referring to 
(McGuire case as decided by Supreme Court of 
lowa and affirmed by U. S. Supreme Court, it 
being said that if the Iowa statute is valid, which 
makes provision for settlement of damages subse- 
quent to injury, so much more may be thought 
valid legislation to prevent an individual en- 
tering into a contract in advance of injury. It 
is said to be within police power to prevent con- 
tracts which militate against the health or wel- 
fare of individual members of a general class. 

Suits for personal injuries by employees of car- 
riers may or may not be when the latter are en- 
gaged in interstate commerce. As the evidence in 
a trial develops this appears and the question 
may be in dispute. Under these circumstances 
it is wise to allow suit to be brought and in peti- 
tions to provide for verdict on the appropriate 
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count without there being any more variance as 
to the law applicable in the one or the other case 
than is absolutely necessary. It has been decided 
that suits may be so brought. 79 Cent. L. J. 37, 
citing Wabash R. Co. v. Hayes, 34 Sup. Ct. > 








ITEMS OF PROFESSIONAL 
INTEREST. 


BAR ASSOCIATION MEETINGS FOR 1915— 
WHEN AND WHERE TO BE HELD. 








Alabama—Montgomery, July 9 and 10. 
Arkansas—Ft. Smith, June 1 and 2. 
Florida—Atlantic Beach, July 23 and 24. 
Georgia—St. Simon’s Island, June 3, 4 and 5. 
Illinois—Quincy, June 11 and 12. 
Iowa—Ft. Dodge, June 24 and 25. 
Kentucky, Frankfort, July 8 and 9. 
Maryland—Cape May, N. J., July 7, 8 and 9. 
Montana—Billings, August 13, 14 and 15. 
New Jersey—Atlantic City, June 11 and 12. 
North Carolina—Asheville, August 2, 3 and 4. 
Ohio—Cedar Point, July 6, 7 and 8. 
Pennsylvania—Cape May, N. J., June 29, 30 
and July 1. 
Tennessee—Chattanooga, June 24 and 25. 
Texas—San Antonio, July 1, 2 and 3. 
Wisconsin—Superior, July 14, 15 and 16. 








CORRESPONDENCE 





MAILING LETTER AS DETERMINATIVE OF 
PLACE OF DELIVERY OF CONTRACT. 





Editor Central Law Journal: 

In reading your interesting article, “Mailing 
a Letter as Determinative of Place of Deliv- 
ery of a Contract,” in 80 C. L. J. 232, I am 
led to inquire if the rules of the United States 
regarding recall of letters, viz: Rule 553, which 
provides that a letter may be recalled after be- 
ing dispatched from the mailing office, up to 
the time of its delivery to the person to whom 
addressed (upon the sender’s bearing all the 
expenses of telegrams, etc.) would not have a 
bearing on the point under discussion? 

Under the above rule if the wife (in Flori- 
da) had chosen, she could have had the letter 
recalled up to the moment before it was de- 
livered to Charles H. Tobey, trustee, at his 
Illinois address. This being true, it seems it 
must be true that the delivery was not com- 
pleted in Florida, but in Illinois. See 9 Cyc. 
297. Very truly yours, 

H. A. BurpicK. 

Lake Geneva, Wis. 


NOTE.—The observation of our correspond- 
ent seems especially apt in view of the un- 
qualified statement in the opinion in Burr v. 
Becker (Ill.) 106 N. E. 206, that when the wife 





deposited the note and trust deeds in the post- 
office she “lost all control over the papers and 
all right to retakeeand redeem them.” If mail 
matter is under control of a sender this control 
lasts until it is released to an addressee at the 
place of his address, and there, and not the 
place from which it is sent, is the place of de- 
livery. Rule 553, of which our correspondent 
speaks, is referred to in 9 Cyc. 297, as follows: 
“In the English cases it is always assumed 
that the letter on being posted is beyond the 
control of the sender—that it becomes the 
property of the addressee as soon as it is put 
into the mail. Within a few years the regula- 
tions of the United States postoffice have veen 
altered and the writer or sender may apply for 
a letter he has put in the mail and when prop- 
erly identified the postmaster must return it 
to him or telegraph to the office of the ad- 
dressee whose postmaster must return it to 
the mailing postmaster, if it has not been de- 
livered. The question then will arise, whether 
a change in the regulations of the postoffice 
can affect the law that the acceptance is final 
when the letter is dropped in the postoffice. 
It seems that it does.” There is then cited an 
English case in reference to a letter posted 
in France which country had a regulation au- 
thorizing sender to recall it from the mailing 
office, and Mellish, L. J., said: “I am inclined 
to think that the effect of that rule is that 
the postoffice is the agent of the sender of the 
letter until it leaves the town and that the 
indorsement of the bills contained in it is not 
complete till the letter is dispatched from the 
town.” Ex parte Cote, L. R. 9 Ch. 27, 31, 43 
L. J. Bankr. 19. 

We thank our correspondent for his kindly 
letter. This regulation but enforces the other 
views advocated in our article and makes of 
our mails an agency that is controlled by a 
user thereof as completely as any private 
agency selected by him. EDITOR. 





NEED OF CERTAINTY IN A CRIMINAL 
STATUTE. 





Editor Central Law Journal: 

I read with much interest and instruction the 
editorial article, entitled, “The Need of Cer- 
tainty in a Criminal Statute to Make it Con- 
stitutional,” in No. 16, of Vol. 80, of the Journal. 

The Arkansas Supreme Court, at its May 
term, 1885, in the case of Andrew Jackson, ex 
parte, announced the same principles stated in 
the editorial. The history of the case is in- 
teresting. The court said, (45 Ark. 164): 

“We cannot conceive how a crime can, on 
any sound principle, be defined in so vague a 
fashion. Criminality depends, under it,. upon 
the moral idiosyncrasies of the individuals who 
compose the court and.jury. The standard of 
crime would be ever varying, and the courts 
would be constantly appealed to as the instru- 
ments of moral reform, changing with all fluc- 
tuations of moral sentiment. The “w is simply 
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null. The constitution, which forbids ex post. 
facto laws, could not tolerate a law which would 
make an act a crime, or not, according to the 
moral sentiment which might happen to pre- 
vail with the judge and jury after the act had 
been committed. 


Newport, Ark. S. D. CAMPBELL. 








BOOK REVIEW 





BORLAND ON WILLS AND ADMINISTRA- 
TION. 

This work is an enlarged edition of a publica- 
tion by the author of lectures delivered by him 
to the senior class of the Kansas City School 
of Law, which publication met with so much 
favor that he concluded to revise and extend it 
so as to make a text-book. 

The book should be of especial value to the 
Western lawyer as it embraces the rules of 
common and statute law in the states of Mis- 
souri, Kansas, Texas, Oklahoma, Wyoming, 
Colorado, New Mexico, Arizona, Utah, Nevada 
and California. In addition there are cited 
cases in the federal courts and of the District 
of Columbia, which bear on the question. 

The prime purpose of this work is to har- 
monize decisions as far as possible and present 
rules of law in concrete shape for practical ad- 
ministrative purposes, without however dero- 
gating from the task of setting forth legal prin- 
ciples on so abstruse a subject. 

The text of the author is clear and cogent 
and his propositions are abundantly supported 
by authority, and the subject itself is treated 
in logical sequence, to the end of producing a 
readily useful work of advantage both to prac- 
titioner and student. 

The book is in law buckram, in one volume 
of more than 600 pages and is published by 
the well known house of Vernon Law Book 
Company, Kansas City, Mo., 1915. 








BOOKS RECEIVED 





The Law of Electricity, including Elec- 
trolysis, Electrical Injuries, Powers, Duties and 
Regulation of Electrical Companies, Eminent 
Domain, Taxation, Electrical Contracts, Muni- 
cipal Ownership Abutting Owners, Interfer- 
ence with Currents, Injuries to Appliances, Con- 
duits, Street Railways, Master and Servant and 


Evidence. Covering the Decisions of the United 
States, England and Canada. 
Curtis of the New York Bar, Co-editor of Street 
Railway Reports, and Griffin and Curtis on 
Chattel Mortgages and Conditional Sales. 
Price, $7.50. Albany, N. Y. Matthew Bender 
& Company. 1915. Review will follow. 


By Arthur F.° 





HUMOR OF THE LAW. 





Vice-President Marshall was talking about 
his legal career. “I never was much of a law- 
yer,” he declared, “but I’ve always had a cer- 
tain facility in making the most of the legal 
material at hand. If somebody would just 
bring me the bricks, I could pick them up and 
throw them.”—St. Louis Globe-Democrat. 





A celebrated barrister undertook a trade- 
mark suit that looked hopeless for his client. 
The client went abroad, leaving his telegraphic 
address, with instructions that he was to be 
notified of the decision. He,won the case, and 
the barrister cabled, “Justice has triumphed.” 
The client wired back, “Lodge immediate ap- 
peal!” 





L. H. Klugherz relates in The Docket that 
the following was overheard in one of the New 
York municipal courts recently: 

“The case of Flaherty v. Cohen was called 
for trial. A big Irishman arose and shouted, 
‘Ridy for th’ d’findint.’ ‘Where’s the plaintiff?’ 
asked the court. ‘Shure, I’m the plaintiff,’ said 
the Irishman. ‘Then why do you answer ‘Ready 
for the defendant?’ ‘B’cause, y’r Honer,’ said 
Flaherty, ‘I am ridy for the d’findint. If he 
shows up, Fll knock his block off.’” 

Needless to relate the defendant failed to 
appear. 





A tailor of Philadelphia, who had engaged 
the services of a lawyer in the prosecution of 
a suit against a customer, was much put out 
by the size of the bill rendered him by the 
legal luminary. 

Later in the year, however, an opportunity 


for getting even presented itself to the tailor. 


When the suit the lawyer had purchased had 
been found satisfactory and delivered, the tailor 
sent him a bill in these legal terms: 

“To measuring and taking order for one 
suit, $4.50; warrant and instructions to fore- 
man for executing same, $3.35; going twice to 
cloth merchant, $2.25; fees to cloth merchant, 
$25; cutting the cloth, $8.75; materials for 
working, $5.50; sundries for working, $9; try- 
ing on the suit, $2.75; alterations and amend- 
ments, $4.50; entering transaction in day book, 
$2; posting same in ledger, $2; engrossing 
same, $3.50; writing to the button dealer, $1.25; 
filing his declaration—eight sheets, $8; fees to 
button merchant, $9.75; removing the suit by 
certiorari to your residence, $2.25; writing re- 
ceipt, $1.75; filing same, $12.25; service of 
same, $1.50; ditto, $1.50; total, $100.25.” 
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1. Adultery—Defined.—Under P. S. 5881, con- 
strued with reference to section 5882, a single 
man who has unlawful intercourse with a mar- 
ried woman is guilty of adultery.—State v. Bige- 
low, Vt., 92 Atl. 978. 


2.——-Illicit Intercourse.—Acts of illicit inter- 


course do not constitute the offense of living in 
adultery, which is living together as husband 
and wife by the unmarried.—People v. King, 
Cal., 146 Pac. 61. 

3. Alteration of Instruments—Presumption.— 
Where the notes introduced are in the same con- 
dition as they appear in the complaint, and de- 
fendant’s answer admits execution and delivery, 
it will be presumed that any alteration was 
made prior to execution of the notes.—Exchange 
State Bank v. Taber, Idaho, 145 Pac. 1090. 


4. Assignments — Evidence. — Where _ the 
pleadings raised as an issue of fact the right 
of a corporation to maintain the action after 
voluntary dissolution, evidence of the assign- 
ment of its claims was admissible on that issue 
to show that the action was for the benefit of 
the assignee.—St. Albans Granite Co. v. Elwell 
& Co., Vt., 92 Atl. 974. 

5. Bankruptey—Adjudication.—A bankruptcy 
adjudication held final and conclusive, unless 
and until reversed on appeal or writ of error, 
and cannot be attacked collaterally in a suit by 
the trustee against a third person.—Sabin v. 








Larkin-Green Logging Co., U. S. D. C., 218 Fed. 
984, 


6. Discharge.“Bankrupt’s failure to ap- 
ply for a discharge in a prior proceeding held 
res judicata, barring discharge from debts sched- 
uled in such proceeding, in a subsequent bank- 
ruptcy proceeding more than six years there- 
after.—Siebert v. Dahlberg, U. S. C. C. A., 218 
Fed. 793. 


, a Fraud.—wW here the conveyance of a 
bankrupt is attacked as in fraud of creditors, 
his grantee may plead limitations as a defense 
to the bankrupt’s liabilities existing antece- 
dently to the conveyance.—Pace’s Trustee v. 
Pace, Ky., 172 S. W. 925. 














8. Lien.—Selling agents for a bankrupt 
manufacturing company on commission held not 
entitled to a lien for their services as “workmen, 
laborers or other persons performing labor” by 
contract, under Code W. Va. 1913, c. 75, § 7 (sec. 
3848).—In re Crawford Wollen Co., U. S. D. C., 
218 Fed. 951. 


9.——Liens.—The Bankruptcy Act as it existed 
in February, 1903, did not create lien in favor 
of creditors becoming such after giving of chat- 
tel mortgage by bankrupt, and before filing of 
same.—Detroit Trust Co. v. Pontiac Sav. Bank, 
35 Sup. Ct. Rep. 509. 

10. 
ration within four months before bankruptcy 
held to give guarantor on the note a prefer- 
ence, precluding proof by him of another claim, 
unless he returned the preferential payment.— 
In re W. A. Silvernail Co., U. S. D. C., 218 Fed. 
979, e 

11. Preference.—Except as prohibited by 
the Bankruptcy Act, a husband may legally pre- 
fer his wife as a creditor, in the absence of 
fraud, actual or constructive, to which she is a 
party.—Weld v. McKay, U. S. C. C. A., 218 Fed. 
807. 

12. Provable Claim.—Fertilizer company, by 
whose contract with dealer there was no sale 
until a settlement, and customers’ accounts were 
to be turned over to it, held to have lost its 
right to such accounts by its course of dealing, 
bankruptcy having intervened.—In re Handy, U. 
S. D. C., 218 Fed. 956. 

13. Referee.—Subject to the exercise of 
his discretion in controlling irrelevant inquiries, 
it is good practice for a referee to receive testi- 
mony to which objection is made.—In re Krug, 
U. S. D. C., 218 Fed, 860. 

14. Banks and Banking—Assessment.—The 
Comptroller of the Currency having levied an 
assessment of 100 per cent on the stock of an in- 
solvent bank, such a levy was not vacated by a 
letter approving a sale of the bank’s bonds, and 
stating that such sale would probably make an 
assessment unnecessary.—Pepper v. Springfield 
Institution for Savings, U. 8S. C. C. A., 218 Fed. 
814. : 

15. Bank Commission.—A bank commis- 
sioner, exercising his discretionary duties, is 
not responsible to any one for injury from a 
breach of his official duty, unless he acts ma- 
liciously and willfully wrong or clearly abuses 
his discretion.—State v. American Surety Co., of 
New York, Idaho, 145 Pac. 1097. 
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16. Set-off.—Where the indorser of a note 
was primarily liable thereon, and procured its 
discount by his bank for his own benefit, he was 
entitled on the failure of the bank to set off 
his deposit account against his liability on the 
note in a suit by the bank’s receiver.—Williams 
v. Rose, U. S. D. C.. 218 Fed. 898. 


17. Usage.—The authority of a cashier to 
compromise or discharge debts due the bank, 
without payment or receipt of other securities, 
must be shown by implication or usage, or there 
must have been a ratification by bank.—Citizens’ 
Bank of Tifton v. Timmons, Ga., 84 S. E. 232. 


18. Bills and Notes—Certified Check.—The 
certification of a check at request of the holder 
relieves the drawer; the _ certification being 
equivalent to an acceptance, under Negotiable 
Instruments Law, § 324.—Carnegie Trust Co. v. 
First Nat. Bank of City of New York, N. Y., 107 
N. E. 693. 


19. Evidence.—Whether testimony tending 
to show a valid defense to the note sued over- 
comes the presumption created by introduction 
of the note in evidence is for the jury, though 
the evidence in rebuttal is uncontradicted.—Citi- 
zens’ Bank of Tifton v. Timmons, Ga., 84 S. E. 
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20. Breach of Marriage Promise—Bad Char- 
acter.—A defendant in an action for breach of 
marriage promise may, under the general issue, 
show the bad character of plaintiff, as bearing 
on the amount of the recovery.—Gerlinger v. 
Frank, Ore., 145 Pac. 1069. 

21. Brokers—Commissions.—A broker held 
not entitled to commissions, where the contract 
of the purchaser was an option to purchase or 
forfeit earnest money; the purchaser having 
elected not to complete the purchase.—Scott v. 
Merrill's Estate, Ore., 146 Pac. 99. 


22. Carriers of Goods—Damages.—The dam- 
ages for loss of a shipment may be determined 
with reasonable certainty by deducting the 
freight and cost of converting the commodity 
into cash from its value at destination.—Lamb 
v. W. H. Mitchell & Co., Ga., 84 S. E. 213. 
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23.——-Notification.—Where a seller, shipping 
goods to his order with directions to notify buy- 
er, transferred the bill of lading to a bank and 
obtained credit therefor, the carrier could not 
deliver except on production of the bill of lading. 
—Tedford Auto Co. v. Chicago, R. I. & P. Ry. 
Co., Ark., 172 S. W. 1006. 

24.——Public Policy.—A requirement’ that 
claims for loss or damage to an interstate ship- 
ment be made within ten days held not void as 
violative of public policy or for want of consid- 
eration.—W. H. Mitchell & Co. v. Atlantic Coast 
Line R. Co., Ga., 84 S. E, 227. 

25. Carriers of Live Stoeck—28 Hour Load.— 
Under Act June 29, 1906, where live stock, after 
being confined in cars for more than 28 hours, 
is unloaded into inadequate and insufficiently 
equipped pens, this does not constitute a new 
and separate offense.—United States v. Oregon 
Short Line R. Co., U. S. D. C., 218 Fed. 868. 

26 Carriers of Passengers—Carriage Beyond 
Station.—A carrier must safely deliver a passen- 
ger at his destination, and, if it carries him 
beyond and he is directed by its conductor to 
alight, must provide safe means of return to the 





station.—Miller v. Pacific Electric Ry. Co., Cal., 
145 Pac. 1023. 


27. Release.—Provision in contract by Pull- 
man car porter releasing carriers from liabiJity 
for injuries held a complete bar to recovery for 
injuries received in a collision due to carrier’s 
negligence.—Robinson v. Baltimore & O. R. Co., 
35 Sup. Ct. Rep. 491. 


28. Respondeat Superior.—The act of a mo- 
torman in inviting a boy nine years old to ride 
on a car is within the scope of his employment, 
and the, street railway company is liable for his 
negligent operation of the car.—Solomon v. Pub- 
lic Service Ry. Co., N. J., 92 Atl. 942. 


29. Certiorari—Intermeddler.—Hearing should 
be denied one as an intermeddler, on his peti- 
tion, as next friend, for certiorari to quash a 
decree appointing a guardian of another, as a 
spendthrift; the ward testifying that it was 
without his knowledge, authority or desire.— 
Champlin v. Probate Court of Exeter, R. L, 
92 Atl. 982. 


30. Chattel Mortgages—Lien.—A lien on prop- 
erty covered by unfiled chattel mortgage was 
not created in favor of creditors of mortgagor 
becoming such after its execution, by Comp. 
Laws Mich. 1897, § 9523.—Detroit Trust Co. v. 
Pontiac Sav. Bank, 35 Sup. Ct. Rep. 509. 


31. Replevin.— Where a mortgagee procured 
possession before default, and the mortgagor 
brought replevin, and thereafter made default, 
defendant was entitled to judgment for the prop- 
erty, and plaintiff was entitled to damages for 
the usable value while the mortgagee unlaw- 
fully retained possession.—McDonald v. Schantz, 
Okla., 146 Pac. 36. 

32. Commerce—Federal Employers’ Liability 
Act.—Where a carrier’s servant was injured 
while coupling an engine to a baggage car, the 
carrier was not liable under the Federal Em- 
ployers’ Liability Act, though it intended to in- 
corporate in the train freight cars then in in- 
terstate commerce.—Atchison, Topeka & Santa 
Fe Railway Co. v. Pitts, Okla., 145 Pac. 1148. 

33. Intrastate Business.—A railroad com- 
pany, whose road was used by a mill company 
for the transportation of logs from the timber 
lands in the state of Washington to Puget Sound, 
where they were sold or made into lumber for 
sale, held not engaged in interstate commerce, 
within the meaning of Employers’ Liability Act, 
§ 1.—Nordgard v. Marysville & N. Ry. Co., U. S. 
Cc. C. A, 218 Fed 737, 

34. Shipments.—Delivery for shipment in 
interstate commerce of citrus fruits unfit for 
consumption may be made a criminal offense, as 
is done by Laws Fla. 1911, c. 6236, under the 
police power of the state.—Sligh v. Kirkwood 
35 Sup. Ct. Rep. 501. 


35. Stamp Tax.—The stamp tax imposed 
under Act June 13, 1898, on marine policies, 
held invalid as being a tax on exportation, in 
violation of Const. U. S. art. 1, § 9—Thames & 
Mersey Marine Ins. Co. v. United States, 35 Sup. 
Ct. Rep. 496. 

36. Constitutional Law—Export Facts Law.— 
Change in punishment for murder by Act S. Cc. 
Feb. 17, 1912 (27 St. at Large, p. 702) from death 
by hanging to electrocution, does not render the 
statute repugnant to Const. U. S. art. 1, § 10, as 
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an ex post factor law, when applied to crimes 
previously committed.—Malloy v. State of South 
Carolina, 35 Sup. Ct. Rep. 507. 

37. Foreign Corporation.—A foreign insur- 
ance company having less than one-fourth of 
its reserve on South Carolina policies invested in 
South Carolina securities is not denied equal 
protection of laws, contrary to Const. U. S&S. 
Amend. 14, because state insurance commission- 
er, under Act S. C. March 8, 1910 (26 St. at Large, 
p. 774) § 13, has refused to accept bond of surety 
company unless it invests one-fourth of its re- 
serve on South Carolina policies in South Caro- 
lina securities.—State of South Carolina ex rel. 
Phoenix Mut. Life Ins. Co. v. McMaster, 35 Sup. 
Ct. Rep. 504. 

38. Fourteenth Amendment.—An ordinance 
passed under authority of the Legislature, mak- 
ing it unlawful to conduct a livery stable within 
a designated area, does not infringe on rights 
granted by the fourteenth amendment to the fed- 
eral Constitution.—Reinman v. City of Little 
Rock, 35 Sup. Ct. Rep. 511. 

39. Contracts — Consideration. — That the 
houses on which a loan is made to obtain money 
for improving them are to be used for illegal 
purposes does not destroy the consideration of 
the loan.—Mechanics’ Realty & Improvement 
Co. v. Leva, Ga., 84 S. E, 222. 

40. Delegation of Power.—When parties to 
contract delegate to third person the decision of 
some undetermined matter, his decision, in the 
absence of fraud or gross mistake, is conclusive. 
—Frisco Lumber Co. v, Hodge, U. S. C. C. A., 218 
Fed. 778. 

41. Delivery.—The presumption of delivery 
arising from possession of an instrument is less 
strong when applied to an executory contract 
than when applied to a deed.—Brown Bros. Lum- 
ber Co. v. Preston Mill Co., Wash., 145 Pac. 964. 

42. Criminal Law—Suppression of Evidence. 
—A contract to suppress letters to be used in a 
criminal prosecution is illegal, but, if the letters 
are to be secured merely to prevent their being 
sent unlawfully to the wife of one hiring an- 
other to secure them, then the contract is good. 
—Josephs v. Briant, Ark., 172 S. W. 1002. 


43. Corporations — Imputable Knowledge.— 
Knowledge acquired by officers or agents while 
not acting for a corporation, but for themselves, 
is not imputable to the corporation.—Roess Lum- 
ber Co. v. State Exch. Bank., Fla., 67 So. 188. 


44. Ratification.—Acceptance and retention 
of proceeds of a note executed by the president 
of a corporation, and acts tending to induce: be- 
lief in his authority, are a ratification or acqui- 
escence rendering the corporation liable on the 
note.—Williams v. S. M. Smith Insurance Agency, 
W. Va., 84 S. E. 235. 


45. Receiver.—Where a statutory receiver 
has been appointed for a corporation, a stock- 
holder, with consent of the court appointing the 
receiver, can sue in equity for the benefit of the 
corporation and the receiver in a foreign juris- 
diction for an injury to it—Keny v. Dolan, U. 
S. D. C., 218 Fed. 966. 

46.——Co-Seal.—The corporate seal on a note 
signed by the corporation, and by others as 
president” and “secretary,” is strong circum- 
stantial evidence that the note was a corporate 
obligation exclusively.—New England Electric 
Co. v. Shook, Colo., 145 Pac. 1002. 























47. Courts—Diversity of Citizenship.—Where 
a stockholder sued the corporation’s statutory 
receiver of the same citizenship in a foreign fed- 
eral court, together with individual defendants 
of diverse citizenship, the court, to sustain jur- 
isdiction for diversity of citizenship, could re- 
align the parties, making the receiver a com- 
plainant.—Kelly v. Dolan, U. S. D. C., 218 Fed. 

48. Writ of Error.—Whether certain rail- 
way companies were at common law liable as 
forwarders of freight to connecting carriers out- 
side the state, and whether they were jointly 
and severally liable, when determined by the 
highest state court, furnished no basis for writ 
of error to the Federal Supreme Court.—Eastern 
Ry. Co. of New Mexico v. Littlefield, 35 Sup. 
Ct. Rep. 489. 

49. Covenants—Mistake of Law.—Where a 
bank receiver sold certain real property under a 
covenant against incumbrances, and it was af- 
terwards determined that the title was sub- 
ject to a judgment, the receiver was not re- 
lieved from liability on the theory that the 
breach arose from a mistake in matter of opin- 





ion or law.—White v. Murray, U. S. D. C., 218 
Fed. 933. 
50. Criminal Law—Accomplice.—In the fed- 


eral courts the testimony of an accomplice need 
not be corroborated, though it should be re- 
ceived with caution, and not taken as that of 
an ordinary witness of good character.—Lung 
vy. United States, U. S. C. C. A., 218 Fed. 817. 

61. Continuance.—Accused should be grant- 
ed a continuance upon a showing that she was 
so ill that she would be unable to be present at 
her trial.—Johnson v. State, Miss., 67 So. 177. 

62. Plea in Abatement.—The title of a pre- 
siding judge to his office cannot be questioned 
by a plea in abatement to an indictment.—Davis 
v. State, Miss., 67 So. 178. 

53. Death—Pleading.—A declaration, in an 
administrator’s action for wrongful death, is de- 
murrable, where it fails to aver plaintiff's ap- 
pointment and qualification.—Neil v. West Vir- 
ginia Timber Co., W. Va., 84 S. E. 239. 

54. Deseent and Distribution — Expectant 
Heir.—A sale by an expectant heir of an inter- 
est in land which he expects to inherit from a 
person then living is not against public policy. 
—Blackwell v. Harrelson, S. C., 84 5S. E. 233 

55. Divorece—Failure to Support.—Where a 
wife was not in need of the support of her hus- 
band, and he was unable to support himself, his 
failure to contribute to support of her and their 
daughter after she abandoned him was not 
“gross neglect of duty,’ under Rev. Laws 1910, 
§ 4962.—Beauchamp v. Beauchamp, Okla., 146 
Pac. 30. é 

56. Vacation of Decree—A decree of di- 
vorce will be vacated for fraud of the success- 
ful party making false statement in his petition 
and affidavit as to the residence of the parties. 
—De Souza v. De Souza, R. I., 92 Atl. 983. 


57. Dower—New Acquisition—Where a hus- 
band who inherited an undivided interest in 
lands purchased the interest of his coheir, such 
purchase constituted a new acquisition in which 
his wife was entitled to dower in fee.—Barton 
v. Wilson, Ark., 172 S. W. 1032. 

58. Drains—Special Assessment.—That part 
of the expense of constructing a drainage ditch 
which is assessed against a county for draining 
highways cannot be paid from funds collected 
by special assessments against property owners. 
—Wilkins v. Hillman, Okla., 145 Pac. 1111. 

59. Estoppel—Personal Liability. — Where 
plaintiff proved a note against a bankrupt cor- 
poration, he is estopped to claim that the presi- 
dent had no authority to execute the note, and 
hence was personally liable—New England 
Electric Co. v. Shook, Colo., 145 Pac. 1002. 

60. Executors and Administrators—Estoppel. 
—Surviving husband, who had joined in a mort- 
gage with his deceased wife to secure payment 
for certain land owned by her in fee, held 
estopped from denying the power of the court 
to direct a sale for payment of debts, where 
the proceeds were largely applied to discharging 
the mortgage.—Williams v. Wood, Ind., 107 N. 
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61.——State Demand.—A delay of 15 years 
without taking any steps to enforce payment 
of claims held to justify the county court sitting 
in probate to adjudge the claims state demands 
against the estate of the deceased debtor.—In 
re Webster’s Estate, Ore., 145 Pac. 1063. 


62. Fraud, Statute of—Consideration.—Where 
persons paying a valuable consideration for a 
road pursuant to a parol contract therefor used 
the road undisturbed for more than 15 years 
under a claim of right, they acquired an inde- 
feasible right to it—Oak Grove Missionary Bap- 
tist Church v. Rice, Ky., 172 S. W. 927. 


63. Fraudulent Conveyances — Bulk Sales 
Act.—Where a transferor complies with the Bulk 
Sales Act, except that the notice is signed by 
him, and not the transferees, a resident creditor 
receiving such notice and assenting to the sales 
waives any right to attach the goods for fail- 
ure to comply with the statute.—First Bank of 
Texola v. Terrell, Okla., 145 Pac. 1140, 


64. Homestead—Occupancy.—A wife’s home- 
stead right is derived from the fact that real 
estate is the homestead of her husband and de- 
pends on the continued occupancy thereof as a 
"a gael acacia v. Cooper, Ark., 172 8S, 
Wat 


65. Homicide—Bringing .on Combat.—Person 
provoking, or inviting, attack, or bringing on 
combat, held not justified in killing until he 
has withdrawn from the combat as far as he 
can and done all in his power to avoid the dan- 
ger and avert the necessity of killing.—Lee vy. 
State, Ark., 172 S. W. 1025. 


66. Self Defense.—-The danger need not be 
so urgent that the killing was necessary to save 
defendant’s life or to prevent.great bodily harm, 
but defendant need only honestly believe it was 
necessary.—Tiner v. State, Ark., 172°S. W. 1010. 

67. Husband and Wife—Agency.—A _ wife, 
having indorsed her husband’s note for his ac- 
commodation, for no benefit accruing to her, in 
a transaction in which he did not act as her 
authorized agent, held not liable thereon.— 
Schmid v. Spicer, Del., 92 Atl. 991. 

68. Agency.—A wife, permitting her hus- 
band to do business generally in her name, may 
impliedly authorize him to sign her name to 
notes, for which she will be bound.—Highland 
v. Ice, W. Va., 84 S. E. 252. 

69. Homestead.—Where a homstead incum- 
bered by a mortgage executed by the husband 
alone, was conveyed by husband and wife to a 
third person who reconveyed it to them jointly, 
a note subsequently executed by the wife to 
the mortgagee held not binding on her—First 
a Bank of Montpelier v. Bertoli, Vt., 92 Atl. 
970. 

70. Indians—Allotment.—That a patent had 
not been issued for the allotments of a Creek 
freedman, from which the restriction was re- 
moved by Act Cong. April 21, 1904, and Act. Cong. 
May 27, 1908, held not a bar to alienation by the 
allottee subsequent to the taking effect of such 
acts.—Benadum v, Armstrong, Okla., 146 Pac. 34. 

71. Insurance—Accident.—Where insurer was 
liable under one provision for death from vic- 
lent “or” accidental means, that an independent 
provision state a different liability for death 
from violent “and” accidental means did not re- 
lieve it where death was from a shot not acci- 
dental.—Oklahoma National Life Insurance Co. 
v. Norton, Okla., 145 Pac. 1138. 

72.-—Proof of Loss.—Where insured in good 
faith attempts to make proper proof of loss, and 
the insurer fails to object to the proof within 
the time when proper proof may be made, the 
insurer is estopped to subsequently object there- 
to.—Liverpool & London & Globe Ins. Co. v. Car- 
gill, Okla., 145 Pac, 1134. 

73. Internal Revenue—Corporation Tax Law. 
—aA real estate corporation, whose business con- 
sists in the collection of rent received from its 
single lessee, is not engaged in business, within 
Federal Corporation Tax Law (Act Aug. 5, 1909, 
$ 38).—United States v. Emery, Bird, Thayer 
Realty Co., 35 Sup. Ct. Rep. 499. 

74. Intoxicating Liquors—Blind Tiger. — A 
“blind tiger,” within Act No. 146 of 1914, is a 

















place where intoxicating liquors. are kept for 
sale, barter, or exchange or habitual giving 
away as a beverage in connection with any 
other business conducted in such place.—State 
v. Quinn, La., 67 So. 206. : 

75. Unlawful Retailer.—Though accused 
purchased liquor as agent for a third person, 
he is guilty of the unlawful retailing, where the 
purchase and delivery were made in a town 
where the sale of liquor was prohibited.—Pope 
v. State, Miss., 67 So. 177. 

76. Judgment—Default.—A default judgment 
against abstractors was properly set aside, 
where it included the amount of a lien not dis- 
closed by the abstract, but previously held in- 
valid by a final judgment of which plaintiff 
alone knew.—Walker v. Bowman, Okla., 145 Pac. 
1130. 

77. Landlord and Tenant—Lessee.—That the 
leased office, about a year after being rented, 
was rendered untenantable by offensive odors 
from food brought in by rats, held not to relieve 
the tenant from his obligation to pay rent, where 
the landlord did everything in his power to 
abate the odor.—Lumpkin v. Provident Loan So- 
ciety, Ga., 84 S. E. 216. 

78. Money Paid—Where defendant, by 
unenforceable verbal agreement, contracted to 
lease premises, a sum of money paid him as a 
deposit cannot be recovered, in an action on 
the agreement to lease.—Vasik v. Speese, Cal., 
146 Pac, 61. 

79. Negligence.—A landlord repairing the 
roof of the building pursuant to the tenant’s re- 
quests held liable for negligence in leaving the 
roof in a defective condition without notifying 
the tenant.—Ara v. Rutland, Tex., 172 S. W. 


80. Malicious Prosecution—Probable Cause.— 
The act of bona fide creditors in filing a peti- 
tion in bankruptcy, where they had reasonable 
grounds and acted on legal advice, held not to 
give a right of action for damages, though the 
petitioners were unsuccessful.—Harvey v, Gart- 
ner, La., 67 So. 197. 

81. Master and Servant—<Accident.—A rupture 
caused by a strain while at work is an “acci- 
dent or untoward event arising in the course of 
employment” and compensable under the Work- 
men’s Compensation Act.—Poccardi v. Public 
Service Commission, W. Va., 84 8S. E. 242. 

82. Ordinary Care.—Evidence that no per- 
son had ever adopted a different method of de- 
molishing a wall than that used by defendant 
when plaintiff was injured held not to show 
that defendant used ordinary care to adopt a 
safe method.—Gordon Jones Construction Co. v. 
Lopez, Tex., 172 S. W. 987. 

83. Mines and Minerals—Statutory Construc- 
tion.—Rev. Codes, § 8535, declaring a penalty for 
leaving unguarded a shaft, drift, or cut, is not 
extended by implication to any kind of a ditch 
more than ten feet deep, by the exception. of 
mining, irrigating and other ditches, not more 
than such depth.—McLaughlin v. Bardsen, 
Mont., 145 Pac. 954. 


84. Mortgages—Attorney Fees.—<A recital in 
a mortgage that a mortgagor would pay “ 
per cent as attorney’s fees,”’ held not to author- 
ize allowance of reasonable attorney’s fees.— 
Oklahoma City Development Co. v. Picard, Okla., 
146 Pac. 31. 

85. Foreclosure.—In a suit to foreclose a 
mortgage executed by a husband alone on his 
homestead, his wife is not a necessary party, ex- 
cept to bar her inchoate right of dower.—Brig- 
nardello v. Cooper, Ark., 172 S. W. 1030. 


86. Municipal Corporations — Improvement 
District.—Under an-ordinance creating an im- 
provement district to lay concrete sidewalks on 
either or both sides of all public streets in the 
town, the board of improvement cannot lay side- 
walks on only some of the streets of the town.— 
Meehan v. Maxwell, Ark., 172 S. W. 1013. 

87. Police Power.—The prohibition of the 
operation of stone crushers in certain districts 
within a city cannot be justified under the po- 
lice power if such operation is permitted in an- 
other district where it interferes more with the 
health, welfare, or safety of the surrounding 
residents.—Ex parte Throop Cal., 145 Pac. 1029, 
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88. Street Lamps.—Where contract for fur- 
nishing street lamps provided that tests of il- 
luminating power upon which deductions in 
price were to be based should be made with the 
globe removed, held that deductions could not 
be based on tests made without removing the 
globe.—City of Philadelphia v. Welsbach Street 
Lighting Co. of America, U. S. C. C. A., 218 Fed. 
721, 





89. Navigable Waters—<Accretion.—In the ab- 
sence of assertion of title by the government, 
extension of land of an island along a slough by 
pumping of sand therein by the government in 
dredging another channel held to accrue to the 
shore owners as accretion.—Gillihan v. Cieloha, 
Ore., 145 Pac. 1061. 


90. Negligence—Driver of Vehicles.—A driver 
of an automobile held not guilty of actionable 
negligence in that a mule hitched to a wagon 
standing near the side of a street became fright- 
ened and ran away.—Shelton v. Hunter, Ky., 172 
§. W. 950. 


91. Nuisance—Liverty Stable.—A stable is not 
necessarily a “private nuisance,” although if it 
is not kept clean or is used as a breeding stable, 
it is a nuisance.—Jackson v. Columbia County & 
Southwestern Fair Ass’n, Ark., 172 S. W. 1035. 


92. Partition—Expectant Heir.—Where_ ex- 
pectant heir conveyed interest to another heir, 
partition agreement held not to reinvest him 
with title which when acquired passed under his 
deed, nor to estop his grantee from claiming 
the entire tract allotted to her and the grantor. 
—Blackwell v. Harrelson, S. C., 84 S. E. 233. 

93. Partnership—Construction of Law.—Rev. 
Laws 1910, § 2700, relating to use of firm names 
held not to apply to an individual doing busi- 
ness in Ohio under the name of the Continental 
Jewelry Company, and taking orders in Okla- 
homa, to be accepted in Ohio, for goods to be 
delivered in Ohio.—Bixley v. Sharp, Okla., 146 
Pac. 21. 

94. Pleading—Judgment.—The facts averred 
in one paragraph of the answer being sufficient 
to defeat the action, a judgment for defendant 
was proper, though his cross-complaint and 
other paragraphs of the answer were insufficient, 
where complainant stood on his demurrers when 
overruled.—Williams v. Wood, Ind., 107 N. E. 
683. 

95. Post Offiee—Scheme to Defraud.—A use 
of the mails in furtherance of a scheme to de- 
fraud, in order to sustain an indictment, need 
not be a scheme definitely devised in the first 
instance with respect to the particular instru- 
ments of fraud and the particular proposed vic- 


tims.—United States v. Farmer, U. S. D. C., 218 
Fed. 929. 
96. Prostitution—Inmate of House of.—A 


woman who visited a house of prostitution on 
three occasions and there had intercourse with 
men, held to be an inmate of a, house within St. 
1911, p. 9.—People v. Jan You, Cal., 146 Pac. 63. 

97. Receivers—Trust Fund.—Premiums on in- 
surance policies collected by the receiver of an 
insolvent soliciting agent constitute a_ trust 
fund for the insurers, to the exclusion of gen- 
eral creditors, except as to the surplus.—Wil- 
liams v. S. M. Smith Ins. Agency, W. Va., 84 
S. E. 235. 

98. Religious Soecieties—Waiver.—Members of 
a congregation of the Cumberland Church, by 
continuing their relations as members and of- 
ficers for six months after union of the church, 
with apparent approval, held to waive rights to 
question its legality and claim possession of 
church property.—Hayes v. Manning, Mo., 172 
S. W. 897. 

99. Replevin—Title.—In claim and delivery 
to recover personality held by warehousemen, 
the successors to the business, as well as the 
one whom the warehousemen asserted was an 
owner, are necessary parties.—Fapp v. McQuil- 
lan, Nev., 145 Pac. 962. 

100. Sales—Warranty.—Where an engine of 
the buyer is known to be intended for use with 
a hoist contracted to be built according to defi- 
nite specifications, in an action for the price of 
the hoist, it is no defense that the engine could 
not develop the power necessary to work it.— 











Mianus Motor Works v. Vollans, Wash., 145 Fac. 
997. 

101. Shipping—Inspection of Appliances.— 
Where a stevedore was injured by the breaking 
of a defective sling rope used in unloading a 
vessel and the defects could have been discov- 
ered by inspection, a finding of actionable neg- 
ligence on the part of the vessel was justified.— 
Story v. Evans, U. S. C. C. A., 218 Fed. 020. 

102. Trade Marks and Trade Names—Simula- 
tion.—The deceiving or probable deceiving of the 
ordinary purchaser is an indispensable basis of a 
cause of action for simulating the product of one 
party by that of another.—A. Leschen & Sons 
Rope Co. v. Fuller, U. S. C. C. A., 218 Fed. 786. 

103. Trusts—Beneficiary.—Beneficiary agree- 
ing with the testator to make a certain disposi- 
tion of property will be declared a trustee, but 
the testator’s intention must be communicated 
to the legatee, the legatee must assent thereto, 
and the testator must act upon the assent.—Nash 
v. Bremner, N. J., 92 Atl. 938. 

104. Evidence.—A resulting trust will not 
be established in favor of one heir as against 
heirs seeking partition, where the trustee an- 
cestor has been dead many years, and the evi- 
dence to establish such trust is not convincing 
beyond a reasonable doubt.—Evans v. Johnson, 
Fla., 67 So. 190. 

105. Vendor and Purchaser—Estoppel.— 
Where a vendor gave the purchaser a reason- 
able time to accept an offer before withdrawing 
it, it is not estopped from refusing to perform 
because the purchaser had bought land to enable 
him to accept the offer—Brown Bros. Lumber 
Co. v. Preston Mill Co., Wash., 145 Pac. 964. 

106. Notice.—Where a landowner executed 
an absolute deed to secure a loan and remained 
in possession, and the land was subsequently 
conveyed by the grantee to two persons, one 
with knowledge of the character of the former 
deed, both were chargeable with notice.—Wil- 
liams v. Purcell, Okla., 145 Pac. 1151. 

107. Waters and Water Courses—Demand for 
Service.—A consumer of water cannot demand 
service as a right when he rufuses to pay a bill 
for previous service, even though he in good 
faith believes the charge exorbitant and open to 
dispute.—Louisville Tobacco Warehouse Co. v. 
Louisville Water Co., Ky., 172 S. W. 928. 

108. Jurisdiction.—The Legislature had 
power to enact Comp. Laws 1907, § 206, subd. 15, 
giving a city jurisdiction over streams from 
which its water supply is taken to protect them 
from pollution.—Salt Lake City v. Young, Utah, 
145 Pac. 1047. . 

109. Riparian Rights.—Where ae riparian 
owner has elected to take a definite quantity 
of water by appropriation, he waives his riparian 
rights.—Hedges v.. Riddle, Ore., 146 Pac. 99. 

110. Wills—Legacy.—A church society held 
entitled to a legacy to it to be used for paying 
the church debt, though the debt had been paid 
after the will was made.—Greeley v. First Uni- 
versalist Society of Nashua, N. H., 92 Atl. 958. 

111. Probate.—Where the beneficiary under 
a will fraudulently informed the testator that 
she had destroyed it according to his directions, 
probate of the document which was not destroy- 
ed cannot be denied on the ground that it was 


























revoked.—In re Silva’s Estate, Cal., 145 Pac. 
1015. 
112. Revocation.—A will making a com- 


plete disposition of testator’s property and two 
codicils thereto, merely modifying its provisions, 
held not revoked by the revocation of a third 
codicil—In re Diament’s Estate, N. J., 92 Atl. 
952. 

113. Subscribing Witness.—Where the tes- 
tatrix did not acknowledge or declare to the 
other subscribing witness that the instrument 
was her will, the impeachment of one of the sub- 
scribing witnesses, who denied acknowledgment, 
does not warrant probate of the will.—In re Wil- 
liams’ Will, Mont., 145 Pac. 957. 

114. Testamentary Capacity.—Though a be- 
lief in any religious doctrine, or philosophy can- 
not of itself impair testamentary capacity, it 
may be material in connection with other cir- 
cumstances in determining the existence of such 


capacity.—Barr v. Sumner, Ind., 107 N. E. 675. 
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